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WORKPLACE HEALTH AND SAFETY ACT 1995 - 
WHAT WILL IT MEAN FOR 
NONPROFIT ORGANISATIONS? 
 
 
 
A tally of injury and disease from work 
 
 
The Commonwealth Industry Commission’s draft report on work, health and safety published in April 1995 contained 
statistics on the significant impact of workplace injury and disease, including: 
 
•. up to 2700 workers die each year due to work-related health problems - the majority from hazardous materials; 
•. each year, up to 650 000 workers suffer injuries and illnesses from work - one in twelve workers - and almost two-
thirds will have to take time off work. 
 
At any time, work-related injury and ill health means that: 
 
•. up to 115 000 workers cannot work at full capacity; 
•. about 200 000 workers have had to reduce permanently their hours at work, or change their jobs; and 
•. almost 200 000 persons are prevented from working at all - disturbingly, the vast majority of these have not worked 
for over a year. 
 
Work-related health problems also affect persons in their retirement - up to 285 000 persons over the age of 65 are 
estimated to be suffering from work-related health problems. 
 
There are also the economic and personal costs to be considered.  The Industry Commission has estimated that work 
illnesses and injuries cost the Australian economy $20 billion annually, while Worksafe Australia estimated the cost at 
between $15 and $37 billion.  In Queensland over 80,000 workplace injuries were  
recorded in 1994 alone. 
 
Work-related injury and disease impose significant costs on affected workers.  They suffer pain, reduced earnings, 
reduced leisure and career opportunities, and loss of self-esteem.  Their families and others who provide support are 
adversely affected.  The loss is greatest for the families and friends of deceased workers. 
 
It is against this shocking backdrop that there has been increasing recognition that statutory regulation helps to achieve 
acceptable workplace health and safety outcomes. 
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Workplace health and safety for non-profit organisations in the past 
 
For most non-profit organisations, workplace health and safety issues have not received a high priority in the past (with 
the limited exception of health service organisations).  This is understandable given that the rate of workplace caused 
injuries and illnesses to employees of most non-profit organisations is significantly less than the rate in high risk 
industries such as construction and mining.  Non-profit organisations by their nature are also frequently stretched 
financially in providing the services and promoting the causes for which they were created.  Some organisations may 
have taken the view that they simply did not have the funds to implement required standards and best practice programs. 
 Further, the economic advantage and spur to competitiveness which are sometimes raised as reasons for introducing 
workplace health and safety reforms, may have been regarded with more apathy by organisations which are not profit 
driven. 
 
It is inevitable that workplace health and safety for non-profit organisations will become more prominent in the future.  
An important reason for this will be increased recognition at government, industry and community levels of the potential 
benefits of reduced injuries and reduced workers’ compensation premiums.  Apart from the cost benefits, the increased 
penalties and extended coverage of the Act will also play a role. 
 
The new legislation 
 
The Workplace Health and Safety Act 1995 commenced in Queensland on 1 July 1995.  The Act aims to ensure 
everyone is free from the risk of disease or injury created by workplaces, workplace activities or specified high risk 
plant: sec. 7.  The Act, although broadly similar in scope to the 1989 Act of the same name which it replaced, does 
contain some important new concepts. 
 
Unpaid workers covered 
 
From a non-profit organisation’s point of view, a potentially significant change brought in by the 1995 Act is its express 
application to unpaid workers or volunteers.  There was previously a widespread belief by employers that the 1989 Act, 
by not specifically referring to unpaid workers, therefore did not apply to them.  However, the definitions of “employee” 
and “employer” under the 1989 Act were sufficiently wide to include unpaid work.  Despite such potential coverage, in 
practice no prosecutions were launched against non-profit organisations for possible breach of workplace health and 
safety obligations in relation to unpaid work.  It appears such immunity arose by reason of the Division of Workplace 
Health and Safety and its inspectors consciously allocating limited departmental resources to conventional paid work 
situations combined with uncertainty over the 1989 Act’s application to unpaid work. 
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Who are employers and workers under the Act? 
 
Only some forms of unpaid work carried out for non-profit organisations will be covered by the Act.  Before considering 
the obligations imposed on such organisations, there is the vital threshold question to be answered of when will the Act 
apply? 
Sections 10 and 11 of the Act provide as follows: 
 
Who is an “employer”? 
10(1) An “employer” is a person who, in the course of the person’s business or undertaking, engages someone else to 
do work, other than under a contract for service, for or at the direction of the person. 
 
(2) For this section, a person “engages someone else” to do work even though the person works on a voluntary 
basis. 
 
Who is a “worker” and who is not? 
11(1) A person is a “worker” if the person does work, other than under a contract for service, for or at the direction of 
an employer. 
 
Example of subsection (1) -  
A sub-contractor works under a contract for service and is not a worker for this Act. 
 
(2) A person may be a “worker” even though the person is not paid for work done by the person.   
 
Example of subsection (2) -  
A person works for a hospital on a voluntary basis and not as a member of the hospital auxiliary.  The hospital supplies 
the person with materials, a workplace and a uniform.  The work is performed only in the way the hospital directs and 
the person’s services may be ended by the hospital. The person is a worker. 
 
(3) However, a person is not a “worker” merely because the person does work for an organisation of which the 
person is a member. 
 
Example of subsection (3) -  
A person is a member of a voluntary association (a life saving club).  The person (the “life saver”) is rostered to 
perform life saving duties with an employed lifeguard at a beach.  The life saver is not a worker. 
 
 
No court has had to consider the definitions of “employer” and “employee” under the 1989 Act.  The Division of 
Workplace Health and Safety has not prepared any guidelines regarding the application of the 1995 Act to unpaid 
workers.  In the absence of any relevant court judgments or departmental guidelines, some opinions are ventured below 
on the likely interpretation of sections 10 and 11. 
 
The explanatory notes which accompanied the Workplace Health and Safety Bill 1995 stated that section 11 
“comprehensively clarifies” who is a worker and who is not a worker and does not change the intent of the 1989 Act.  
Although section 11 makes clear that unpaid work can be covered by the Act, the section considered on its own still 
leaves uncertain the types of unpaid work covered.   
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Take the following unpaid work situations for example: 
•. Performing “meals on wheels” types of services 
•. Miscellaneous tasks at daycare centres, creches, lifeline centres, opportunity shops, etc. 
•. Gardening and maintenance work for an organisation 
•. Visiting, carrying out housework, shopping, etc., for the sick and elderly 
•. Nursing care at hospitals, homes for the aged and at private residences 
 
Section 10 provides the key to understanding the application of section 11.  For the Act to apply in relation to any given 
work activity, the non-profit organisation must, in the course of its business or undertaking, have engaged the volunteer 
to do work at its direction.  In other words, there must have been an engagement, the work must be subject to the 
direction of the employer and must be carried out as part of the employer’s business or undertaking. 
 
“engagement” 
 
The use of this term will exclude work not done with the knowledge or approval of the employer. 
 
“in the course of the person’s business or undertaking” 
 
The meaning of this phrase is uncertain in the context of non-profit organisations.  Apart from “undertaking” being 
defined as including business or work activity, the phrase is not otherwise defined.  For example, what is the business or 
undertaking of a church or community welfare organisation? 
 
If the phrase is intended to restrict the operation of the provision only to work activities which have some business or 
commercial aspect to them, most voluntary unpaid work will not be covered.  However, it appears the intention of the 
Act is to afford the same protection to a person who works voluntarily at a workplace as those persons who are paid for 
the same or similar work in a comparable workplace.  Assuming this is correct, the phrase will exclude work which has 
nothing to do with the organisation’s purposes. 
 
“direction of the employer” 
 
Sections 10(1) and 11(1), by distinguishing work performed under a contract for service and requiring the work to be 
done for or at the direction of the employer, pick up the common law definition of who is an employee.  Tests devised 
by Australian courts over the years (in relation to the distinction between employees and independent contractors) 
essentially provide that a person is an employee if he or she is subject to direction and control by another person in terms 
of what they do and how that work is done.  This control test is therefore an important ingredient in establishing what 
unpaid work will be subject to the Act. 
 
Non-profit organisations may be contrasted with partnerships, companies and other unincorporated and  
incorporated organisations formed for commercial, business, trade or other purposes with the primary aim of making a 
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monetary profit for their members.  Nevertheless, a non-profit organisation formed to promote, say, religious, 
educational or health and welfare purposes, may still conduct profit-making activities in order to raise funds to be used 
for the organisation’s purposes provided such profit-making activities are not carried on with the intention of making a 
profit to be passed on to the members. 
 
When sections 10 and 11 are taken together, it means the relationship between the volunteer and the organisation should 
resemble paid work in a similar workplace for the Act to apply. 
 
Thus, where volunteers perform work for non-profit organisations in areas such as daycare centres, creches, lifeline 
centres, opportunity shops, nursing care at hospitals, homes for the aged and at private residences, they are potentially 
covered by the Act if the work performed resembles work which is typically paid for.  On the other hand, when 
organisations roster people for clean up or gardening duties or the many other sorts of voluntary work which are not 
normally regarded as being in pursuit of the organisation’s business or undertaking, they are unlikely to be work 
activities caught by the Act. 
 
Golden Questions 
To assist non-profit organisations to determine in any given situation whether unpaid work performed for them will be 
covered by the Act, the following questions go to the heart of the matter. 
 
1. Does the work being performed resemble work which is typically paid for by other employers? 
2. Does the organisation exercise control in the way the work is performed?  (e.g. providing uniforms, materials, 
car, a place to work). 
 
3. Is the work of a type normally undertaken by that organisation or carried out in pursuit of its objectives? 
 
If the answer to all 3 questions is yes, the work will almost certainly be subject to the Act.  A clear no to any of the  
questions probably means the Act will not apply.  The difficulty will arise for types of work where the answers to 1 or 
more questions are not clear-cut. 
 
Obligations of non-profit organisations 
 
Once the threshold question involving volunteers is resolved, next to be considered are the obligations the organisation 
owes under the Act.  Section 28 requires employers to ensure the workplace health and safety of: 
•. each of their workers 
•. themselves and others who may be affected by the way they conduct their business and work activities, e.g. visitors, 
salespersons, passing pedestrians. 
 
An organisation may also owe an obligation if it controls a workplace (irrespective of whether it also owes an obligation 
as an employer).  Section 30 provides that persons in control of workplaces must: 
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•. minimise the risk of injury or disease for persons coming to perform work at the workplace 
•. minimise the risk of injury or disease from any plant or substance they provide for the purpose of work to persons 
who are not their workers 
•. ensure appropriate, safe access to and from the workplace for persons who are not their workers. 
 
Obligations owed by members of non-profit organisations which are not corporations 
 
Unless a non-profit organisation is incorporated, it has no separate legal existence apart from its members, no matter 
how long it may have been in existence or what property it may own.  For legal purposes, an unincorporated non-profit 
organisation is nothing more than the aggregate of all its members at a particular time.  Traditionally this has led to many 
problems in areas such as property and contractual and tortious relationships.  It also means for the purposes of the Act 
that if such an organisation has breached an obligation under the Act owed in the capacity of employer, each member of 
the organisation may be liable for the breach.  However, section 37(3) provides a ready defence for most members.  It 
enables a person to prove that the commission of the offence was due to causes over which the person had no control. 
 
Clubs have always been regarded as a separate category of non-profit organisation although there is no generally 
accepted definition of a club or any definite criteria which may be used to differentiate between a club and other non-
profit organisations.  In most situations involving unincorporated clubs, the liability of the members will be limited to 
the subscription payable under the club rules and members will not be held personally liable for debts or other 
obligations incurred on behalf of the club.  However, for the purposes of the Act, it is likely club members will be just as 
liable as any other member of an unincorporated non-profit organisation.  Members will also have the same defences 
available to them. 
 
Incorporated non-profit organisations 
 
Almost all large non-profit organisations are incorporated, although the source of their incorporation is varied.  They 
are: 
 
•. incorporation by registration as companies limited by guarantee 
•. incorporation by registration under the Associations Incorporation Act 1981 
•. incorporation by royal charter 
•. incorporation by special Act of Parliament 
•. corporate status given by specific legislation. 
 
Every non-profit organisation which is incorporated or has corporate status is subject to section 167 of the Act.  It 
specifies that the executive officers of a corporation must ensure that the corporation complies with the Act.  If a 
corporation contravenes the Act, its executive officers commit the offence of failing to ensure that the corporation 
complied with the Act.  The penalty for such an offence by an executive officer is the same as for an individual, namely 
a maximum of $24,000 or 6 months imprisonment. 
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Who are executive officers? 
 
“Executive officer” is defined in schedule 3 of the Act to mean a person who is concerned with, or takes part in, the 
corporation’s management, whether or not the person is a director or the person’s position is given the name of 
executive officer.  Thus, anyone who has a management role in an incorporated non-profit organisation will also have 
committed an offence if the organisation has breached the Act. 
 
The apparent harshness of this provision is softened by section 167(4).  This section provides that it is a defence for an 
executive officer to prove that: 
 
•. the officer, if in a position to influence the conduct of the corporation in relation to the offence, exercised reasonable 
diligence to ensure the corporation complied with the provision; or 
•. the officer was not in a position to influence the conduct of the corporation in relation to the offence. 
 
It should also be noted that the Associations Incorporation Act 1981 and the individual statutes which create, or give 
corporate status to, non-profit organisations contain provisions which typically limit the liabilities of management 
committees or board members.  However, such limited liability will not prevent relevant members from incurring 
liability under section 167 because it provides for criminal sanctions.  For this reason, executive officers cannot obtain 
insurance cover against liabilities under the Act. 
 
How does a non-profit organisation meet its obligations? 
 
Where the Act prescribes compliance standards for workplace health and safety, they must be followed.  These 
standards prohibit exposure to a risk or prescribe a way to prevent or minimise exposure to a risk.   When there is a 
compliance standard about a risk, the organisation can only meet its obligation for that risk by complying with the 
standard: sec 26(1).  Compliance standards were previously called regulations under the former Act, many of which will 
continue to apply until 1 July 1996 (by which time they will have been replaced by new standards).  Compliance 
standards which will apply to many non-profit organisations include access to buildings, hazardous substances, air 
handling and water systems of buildings and specified high risk plant including air-conditioning units and lifts. 
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Advisory Standards 
 
Advisory standards give practical advice on ways to identify and manage exposure to risk.  However, an organisation 
may adopt another way of identifying and managing exposure to a risk that is more suited to  
that organisation’s business or work activities.  This flexibility is designed to allow an organisation to choose the most 
appropriate way to ensure workplace health and safety for a particular workplace. 
 
When there is an advisory standard about a risk, an organisation can meet its obligation in one of two ways.  It can either 
follow the standard or adopt another way provided it takes reasonable precautions and exercises proper diligence to 
manage the risk that is more suited to its business or work activity:  secs 26(3) and 37 (1)(b). 
 
Under the 1989 Act, advisory standards were known as Codes of Practice.  Existing Codes of Practice will remain in 
force as advisory standards until 1 July 1996 (by which time they will have been replaced by new advisory standards).  
Advisory standards which are likely to apply to many non-profit organisations include:- 
 
•. Code of Practice for manual handling - the handling of people 
•. Code of Practice for manual handling  
•. Code of Practice for first aid in the workplace 
•. Code of Practice for workplace amenities 
 
No Applicable Standards 
 
When the Act does not prescribe a standard about a risk, the organisation can choose any appropriate  way to meet its 
obligations.  In that case, it must take reasonable precautions and exercise proper diligence in making sure the 
obligations are met: sec 37 (1)(c) 
 
Penalties for breach of obligation 
 
The maximum penalty for an individual breaching an obligation under the Act is $24,000 or 6 months imprisonment: sec 
24.  The maximum penalty for an incorporated organisation is $120,000 (being 5 times the individual rate). 
 
Following a relevant compliance standard or an advisory standard is a complete defence to a prosecution for breaching 
an obligation: sec 37(1).  It is also a defence for the person to prove that the commission of the offence was due to 
causes over which he or she had no control: sec 37(2). 
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Workplace Consultation 
 
Workers are entitled to elect workplace health and safety representatives to convey health and safety issues to the 
employer on their behalf.  How many representatives are to be elected is negotiated with the employer taking into 
consideration such things as the work areas, work processes, shift arrangements, etc.  Representatives are entitled to: 
 
•. carry out inspections on a weekly basis or at intervals negotiated with the employer 
·. attend interviews between employers and workers about workplace incidents - if requested by workers 
•. review the circumstances of work injuries, work caused illnesses and dangerous events 
•. advise the employer of findings and make recommendations resulting from review 
•. help resolve workplace health and safety issues 
•. report to the employer or workplace health and safety officer any issue affecting workplace health and safety 
•. seek the employer’s co-operation in fixing the issue and if the matter is not fixed satisfactorily, to report the issue to 
an inspector 
•. ask the employer to establish a workplace health and safety committee, and to be a member of the committee. 
 
Employers also have certain responsibilities for consultation at the workplace.  They must: 
•. negotiate with workers, or at the workers’ request, their union about workplace health and safety representatives for 
the workplace 
•. not appoint workplace health and safety representatives  
•. help conduct elections for representatives if asked by their workers 
•. allow representatives to inspect the workplace and allow them to exercise their other entitlements during ordinary 
working hours 
•. provide certain information about workplace health and safety 
•. display notices about the identity of representatives for the workplace. 
 
Workplace health and safety committees (see sections 87-90) 
 
An employer may establish a committee to help develop and carry out measures to ensure workplace health and safety.  
A committee must be established if: 
 
•. a workplace health and safety representative requests that one be established, or 
•. the work at the workplace is particularly hazardous and the Department instructs a workplace to establish a 
committee. 
 
 
 
The members of a committee are: 
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•. any workplace health and safety officer and workplace health and safety representative for the workplace 
•. other members as negotiated between the workers and the employer 
 
Workplace health and safety officer (sections 91-98) 
 
Workplace health and safety officers provide advice about workplace health and safety to employers at a workplace.  An 
employer must appoint an officer when there are 30 or more workers normally employed at a workplace. 
 
The officer must hold specific qualifications.  Under section 29 of the Workplace Health and Safety Regulation 1995, an 
officer must have either completed an approved workplace health and safety officer course or possess other 
qualifications or experience that would enable the officer to satisfactorily perform the functions of a workplace health 
and safety officer. 
 
Section 30 of the Regulations states prescribed workplaces for which a workplace health and safety officer is required.  
It includes “community services industry” which is defined as an industry involved in, amongst other things, health or 
welfare services, education services and non-profit organisations that promote community or sectional aims.  
Recreational or sporting services are also a prescribed industry under section 30. 
 
 
 
 
 
 
 
 
 
 
 
         
